
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
  

DIVISION OF ST. CROIX 
 

 
IN RE: RED MUD LITIGATION 
 
 

 
MASTER CASE NO. SX-20-MC-009 
 
 
  ACTION FOR DAMAGES  
 
 
 JURY TRIAL DEMANDED 
 

 
COMPLEX LITIGATION DIVISION 

 
  

 
CERTIFICATE OF SERVICE OF CERTAIN COMPLAINTS 
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20. Yamileisy Perez v. St. Croix Renaissance Group LLLP. 
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to be served to the following via Electronic Mail:   
 
 
Carl J. Hartmann III, Esquire 
Law Office of Carl J. Hartmann III 
5000 Estate Coakley Bay, L-6 
Christiansted, VI  00820 
Email Address: carl@carlhartmann.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
ELIZABETH ABREU,     
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
  

 
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Elizabeth Abreu, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Abreu, Elizabeth v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Edelmiro Acosta, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Acosta, Edelmiro v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Acosta, Edelmiro v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Martha Acosta, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Olive Alexander, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 



Alexander, Olive v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 7 
 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Alexander, Olive v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alloy Allen, Jr., is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Allen, Jr., Alloy v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Allen, Jr., Alloy v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Zaquan Almestica, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Julita Andrew, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Priscilla Antoine, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Hector M. Arroyo, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 



Arroyo, Hector M., Jr. v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 8 
 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Christopher Athill, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
MERKEY R. AUGUSTE,  
    
                                     Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE: RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

  
 

COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Merkey R. Auguste, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 



Auguste, Merkey R. v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 6 
 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Auguste, Merkey R. v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Auguste, Merkey R. v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
DENIS J. AUGUSTIN,  
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
  

 
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Denis J. Augustin, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carmela Ayala, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Evangelista J. Ayala, Sr., is a citizen of St. Croix, United States Virgin 

Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 
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the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries. The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs. SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   
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19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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26. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. Pursuant to the Court’s Order, only one 

plaintiff who resided in the same household as other plaintiffs can recover for 

damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 
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the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 
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38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1-38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1-44 as if set forth 

herein verbatim. 
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46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1-49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 



Ayala, Carmela & Evangelista, Sr. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 10 
 

serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  

58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 
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and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1-60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 

63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1-63 as if set forth 
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herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e. It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 
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function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 
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the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96. Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment. See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill. See id.  



Ayala, Carmela & Evangelista, Sr. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 15 
 

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A. The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 
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health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 
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mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 
RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
EVANGELISTA, J. AYALA, JR. 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
  

 
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Evangelista J. Ayala, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 



Ayala, Evangelista J., Jr. v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 3 
 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Manuel Ayala, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Shawn Barnard, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Barnard, Shawn v. St. Croix Renaissance Group, LLLP, Civil No. ____________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Leonor Barnard-Liburd, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 
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south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   
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18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 
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refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 
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74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 
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court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alie Benjamin is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Benjamin, Alie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Catherine Beras, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lunila Beras, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Beras, Lunila v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Andria Bonit, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Timothy Bonit, is a citizen of St. Croix, United States Virgin Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 
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of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs. SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. Pursuant to the Court’s Order, the property 

damage claim is limited to one plaintiff. Pursuant to the Court’s Order, only one 

plaintiff who resided in the same household as other plaintiffs can recover for 

damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 
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the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 
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38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1-38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1-44 as if set forth 

herein verbatim. 
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46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1-49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 
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serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  

58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 
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and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1-60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 

63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1-63 as if set forth 
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herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 
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function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 
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the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill. See id.  
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The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 
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health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 
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mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
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Lee J. Rohn, Esq. 
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U.S. Virgin Islands 00820 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carlos J. Boulogne, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Boulogne, Carlos J. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e. It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alexis Bright, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lestroy Bright, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Bright, Lestroy v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e. It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Edred Brooks, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Iva T. Brown, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 



Brown, Iva T. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Sylvia Browne, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 



Browne, Sylvia v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 4 
 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, George Bryan, Jr., is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kayla Burgos, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Imogen Caines, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angelo Carmona, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Carmona, Angelo v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, E’Marley Carmona, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Francisco J. Carmona, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present.  

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress. Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kish’Marie V. Carmona, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wilfredo Carmona Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wilmarice S. Carmona, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Carmona, Wilmarice S. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angel M. Carrasquillo, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 



Carrasquillo, Angel M. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 3 
 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 



Carrasquillo, Angel M. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 7 
 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 



Carrasquillo, Angel M. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 8 
 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 



Carrasquillo, Angel M. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lao Carmen Carrasquillo, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Leisha L. Carrasquillo, is a citizen of Charlotte, North Carolina. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 



Carrasquillo, Leisha L. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 5 
 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 



Carrasquillo, Leisha L. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
VALENTIN CEDENO,   
    
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

  
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Valentin Cedeno, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Vitalienne Chassang, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 



Chassang, Vitalienne v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 6 
 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Skitter Clercin, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 



Clercin, Skitter v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 3 
 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 



Clercin, Skitter v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Clercin, Skitter v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Domingo Colon, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 



Colon, Domingo v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 13 
 

TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ivette Colon, is a citizen of Kissimmee, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Colon, Ivette v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Trejuan Concepcion, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Neges Cooper, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lendale Cordice, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 



Cordice, Jr, Lendale v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 3 
 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 



Cordice, Jr, Lendale v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jasi R. Coureure, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 



Coureure, Jasi R v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 6 
 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Shomalie C. Coureure, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 



Coureure, Shomalie C. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 9 
 
46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Christina Cruz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Orlando Cruz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 



Cruz, Orlando v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 8 
 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLEX LITIGATION DIVISION 

 
  

COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alfredo Cuencas, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Adrea Yolanda Daniel, is a citizen of St. Croix, United States Virgin 

Islands. 

3. Plaintiff, Stanley Daniel, is a citizen of St. Croix, United States Virgin Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  
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FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red 

in color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 
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real and personal property. 

11. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 



Daniel, Adrea & Stanley v. St. Croix Renaissance Group, LLLP, Civil No. __________ 
COMPLAINT 
Page 4 
 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs. SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 
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disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 
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asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. Pursuant to the Court’s Order, only one 

plaintiff who resided in the same household as other plaintiffs can recover for 

damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 
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condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 
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Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1-38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 
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COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1-44 as if set forth 

herein verbatim. 

46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1-49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 
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and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  
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58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1-60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 
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63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1-63 as if set forth 

herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 
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Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 
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(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 
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76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill. See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 
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78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 
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83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
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Lee J. Rohn, Esq. 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Cammie O. Daniel, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Daniel, Cammie O. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Cyril Daniel, Jr., is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Daniel, Jr., Cyril v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Suzette Daniel, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Eric Davis, is a citizen of Kissimmee, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLEX LITIGATION DIVISION 

 
 
 

 

COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Elle De Jesus, is a citizen of Kissimmee, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Theodore M. De Jesus, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 
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south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   
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18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 
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refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 



De Jesus, Theodore M. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 14 
 
74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 
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court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
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U.S. Virgin Islands 00820 
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Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Nkosi B. Dennie, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Dennie, Nkosi B. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 



Dennie, Nkosi B. v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 6 
 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Elizabeth Diaz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Diaz, Elizabeth v St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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DIVISION OF ST. CROIX 
 

 
FIOLDALIZO DIAZ,      
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ST. CROIX RENAISSANCE GROUP LLLP, 
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 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE: RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 
 

  
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Fioldalizo Diaz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Maud Drew, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, David Durand, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Randolph Durand, Jr. is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carlton Ettienne, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Ettienne, Carlton v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
KAREEM ETTIENNE 
    
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 
 
COMPLEX LITIGATION DIVISION 
 

 
 

 

COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kareem Ettienne, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Ettienne, Kareem v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Madona Ettienne, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Marius Felix, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Sasha Marie Felix, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Felix, Sasha Marie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Felix, Sasha Marie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Felix, Sasha Marie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Taheyrah Felix, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Felix, Taheyrah v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Neeshawn Ferdinand, is a citizen of Orlando, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 



Ferdinand, Neeshawn v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 2 
 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Ferdinand, Neeshawn v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Inez George, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



George, Inez v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lucia M. George, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angel Luis Gomez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 



Gomez, Angel Luis v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 3 
 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Vernon Green, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Green, Vernon v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alaika Greenidge, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 



Greenidge, Alaika v.  St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 3 
 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Allen Greenidge, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 



Greenidge, Jr., Allen v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 6 
 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 



Greenidge, Jr., Allen v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 9 
 
46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Talaiya Greenidge, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Greenidge, Talaiya v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wendell Grouby, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alcides Guerrero, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Guerrero, Alcides v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Guerrero, Alcides v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Veronica Hanes, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhoods. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Hanes, Veronica v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ashema Harris, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id.  The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Dani Marie Hospedales, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 



Hospedales, Dani Marie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 4 
 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 



Hospedales, Dani Marie v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 5 
 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future.  Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Dennis K. Hospedales, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Hospedales, Dennis K. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
DESTANI L. HOSPEDALES 
    
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
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COMPLEX LITIGATION DIVISION 
 

  
 

COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Destani L. Hospedales, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Vera Irwin, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 



Irwin, Vera v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 7 
 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Stella B. Isaac, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Isaac, Stella B. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Isaac, Stella B. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Verrall Isaac, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Isaac, Verrall v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Isaac, Verrall v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Janet C. Jacobs, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Barbara Jairam, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Jairam, Barbara v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kelman Jairam, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Akeem James, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 



James, Akeem v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 2 
 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



James, Akeem v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ignatius John, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jahi Jonas, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 



Jonas, Jahi v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 3 
 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

ZARYAH JONAS,  
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 
 

IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 
 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Zaryah Jonas, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, John Jordan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Jordan, John v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Justin J. Joseph, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ingema Khan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Khan, Ingema v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Emily J. Kiture, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhoods. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhoods, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Janice Kiture, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Barbara Knight, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jahliah Leo, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Leo, Jahliah   v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Leonard Liburd, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jashira Lopez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Lopez, Jashira v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Lopez, Jashira v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 



Lopez, Jashira v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 13 
 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Lopez, Jashira v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Krystal Maragh, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Andrea Martinez, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Conception Martinez, is a citizen of St. Croix, United States Virgin 

Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 
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the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries.  The MSDS for red mud states that 
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it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   
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19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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26. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. Pursuant to the Court’s Order, only one 

plaintiff who resided in the same household as other plaintiffs can recover for 

damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 
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the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 
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38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 44 as if set forth 

herein verbatim. 
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46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1-49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 
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serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  

58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 



Martinez, Andrea & Conception v. St. Renaissance Group, LLLP 
COMPLAINT 
Page 11 
 

and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1-60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 

63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1-63 as if set forth 
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herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 
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function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.” See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 
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the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  
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The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 
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health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 
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mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Maria Luz Morales, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Morales, Maria Luz v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Catherine Morton, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Morton, Catherine v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Morton, Catherine v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Monroe Morton, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e. It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Marco A. Navarro, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 



Navarro, Marco A. v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 2 
 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Maria Mercedes Navarro, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Navarro, Maria Mercedes v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Joan Nicholas, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Sandy Nicholas, is a citizen of St. Croix, United States Virgin Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 
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to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 
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the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1-38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1-44 as if set forth 

herein verbatim. 

46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 
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asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1-49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  

58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Nicholas, Joan and Sandy Nicholas v. St. Croix Renaissance Group, LLLP, Civil No. _________ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 

63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1-63 as if set forth 

herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.” See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, a 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9. See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill. See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish. See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A. The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 
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Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Latoya Nicholas, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 
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the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 
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asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the Plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Nicholas, Latoya v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff    

 
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 
 CIVIL NO. _________ 
 
 
 ACTION FOR DAMAGES 
 
 
 JURY TRIAL DEMANDED 
 
IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

  
COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Marcus A. Nolasco, Jr., is a citizen of Charlotte, North Carolina. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 
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Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 
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asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 
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31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 
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Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 
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COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 
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51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 
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Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 
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to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 
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without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 
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assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 
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for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
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extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 
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79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Dorette Noorhasan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 



Noorhasan,Dorette v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 7 
 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 



Noorhasan,Dorette v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 14 
 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

LENNOX E. NOORHASAN,  
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 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 

 
IN RE:  RED MUD LITIGATION 
 

 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lennox E. Noorhasan, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities. The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 
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Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 
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disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 
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Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 
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31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 
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Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 
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COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 
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51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 
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Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 
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to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 
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without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 
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assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 
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the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
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intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 
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79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Shane Antonio Noorhasan, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhoods. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhoods, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhoods and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Noorhasan, Shane Antonio, v. St. Croix Renaissance Group, LLLP 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Marilyn Nyack, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities.  The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 



Nyack, Marilyn v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 3 
 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 
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the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 
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asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  April 30, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
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Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wilburn O’Reilly, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 



O’Reilly, Wilburn v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 13 
 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Alvin Paige, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Paige, Alvin v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carmen Amaro Parrilla, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities.  The facility refined a red ore called bauxite into alumina, creating 
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 
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asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Christian Parrilla, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Miguel J. Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 



Parrilla, Miguel J. v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 13 
 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

NATACHA PARRILLA, 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 

 
IN RE:  RED MUD LITIGATION 
 

 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Natacha Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Parrilla, Natacha v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Orlimagelys Parrilla, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim.  

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 
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asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  April 30, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
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U.S. Virgin Islands 00820 
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Fax: (340) 773-2954 
Lee@rohnlaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Pedro Juan Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 



Parrilla, Pedro Juan v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 6 
 
26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 



Parrilla, Pedro Juan v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 9 
 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Raquel Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Tara Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wilfredo Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 



Parrilla, Wilfredo v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 3 
 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED, 
LEE J. ROHN AND ASSOCIATED  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wilfredo Parrilla, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED, 
LEE J. ROHN AND ASSOCIATED  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Delores Parrilla-Ferdinand, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Millina Parris, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Victor Manuel Perez, III, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED, 
LEE J. ROHN AND ASSOCIATED  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

JOSE M. PEREZ 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 

 
IN RE:  RED MUD LITIGATION 
 

 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose M. Perez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Perez, Jose M. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 
RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Neishalee Perez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Perez, Neishalee v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Yamileisy Perez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLEX LITIGATION DIVISION 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Yaritza Perez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

 



Perez, Yaritza v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ylonis J. Perez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 



Perez, Ylonis J. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 14 
 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 
RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, America Perez-Ayala, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

 



Perez-Ayala, America v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Picart, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 
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and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 
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herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 
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damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 
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54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 
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property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 
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67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 
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the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 
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conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  April 30, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Demetrio A. Piller, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future.  Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Piller, Demetrio A.  v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lizandro Piller, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  
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5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 
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skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 
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releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 
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19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 
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26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 
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33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lizangel Piller, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Cripson Plaskett, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 
RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Dilia Plaskett, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 



Plaskett, Dilia.  v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 6 
 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, William A. Plaskett, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 
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enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite. Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 
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and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 



Plaskett, William A.  v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 10 
 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Plaskett, William A.  v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected. If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lawrence Polidore, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities.  The facility refined a red ore called bauxite into alumina, creating 



Polidore, Lawrence v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 2 
 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 
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and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Miscelda Prescott, is a citizen of Mattapan, Massachusetts. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities. The facility refined a red ore called bauxite into alumina, creating 



Prescott, Miscelda v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 2 
 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and 
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Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery 
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and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 
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bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 
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mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 
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proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 
 
RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kimbel President, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 
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of entities.  The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiff. This dispersion of toxic materials occurred continuously from the 

same source, the red mud piles at the alumina refinery, and SCRG, owner of the 

refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiff’s exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted 

in Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 



President, Kimbel v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 8 
 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic 

substances continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiff and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff 

to suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 
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74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under plaintiff’s theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  
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The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 
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including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff 

recovers in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed 

to warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix 

so as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 
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materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
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U.S. Virgin Islands 00820 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kimberly President, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Migdalia Profil, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Profil, Migdalia v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Profil, Migdalia v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Isabelle Quildan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 



Quildan, Isabelle v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 9 
 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Kareem Quildan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Iris M. Quinones, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Quinones, Iris M. v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose William Quinones, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Daniel Ramos, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jorge Ramos, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 



Ramos, Jorge v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 3 
 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Eridania Reyes, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Reyes, Eridania v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Wanda J. Reyes, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
CECILIA RIOS, 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 
 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 
 

IN RE: RED MUD LITIGATION 
 

MASTER CASE NO. SX-20-CV-009 
 

COMPLEX LITIGATION DIVISION 
 

 
 
 

 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Cecilia Rios, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 



Rios, Cecilia v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 2 
 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ana Celia Rivera, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Rivera, Ana Celia v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Justin Rivera, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Rivera, Justin v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Elise Robles, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jessica Robles, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Robles, Jessica v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Pablo Rojas, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Fernando Roldan, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Roldan, Fernando v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Roldan, Fernando v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Neelia Ross, is a citizen of St. Cloud, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Ross, Neelia v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Joanne Ruiz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
RUT RUIZ, 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 
 

IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

 
 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Rut Ruiz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Takima Ruiz, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts , Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Ruiz, Takima v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Eddie A. Saldana, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 



Saldana, Eddie A. v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 2 
 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 1, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Raquel Saldana, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Saldana, Raquel v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
DIVISION OF ST. CROIX 

LUGO, NAOMI, et al., 
               Case No. SX-15-CV-0622 
   Plaintiffs, 
 v. 
 

ST. CROIX ALUMINA LLC, GLENCORE 
INTERNATIONAL AG, ALCOA, GLENCORE, LTD. 
f/k/a CLARENDON, LTD., CENTURY ALUMINUM 
COMPANY, and ST. CROIX RENAISSANCE 
GROUP, LLLP, 
   Defendants. 
____________________________________________ 
 

ANSWER 
 

 1. Paragraph 1 is denied, as the U.S. District Court dismissed these claims 

before remanding this case. Moreover, this paragraph contains a jurisdictional averment 

based on factual information unknown to Defendant, and is therefore further denied. 

 2. Paragraphs 2-11 are factual averments regarding the Plaintiffs, (lead Plaintiff 

born 12/1/1982, 2 Plaintiffs in total), including residential and personal averments based 

on factual information unknown to Defendant, and thus each corresponding paragraph 

is separately denied. 

 3. Paragraphs 12-32 are all averments about the facts and legal status of other 

entities, based on factual information unknown to Defendant, and are therefore each 

corresponding paragraph is separately denied, except paragraphs 16, 31 and 32.  As to 

those, SCRG admits as to paragraph 16 that it is a limited liability limited partnership, 

but denies any legal conclusions about it or what its citizenship is "deemed" to be; also 

SCRG admits that it purchased and is the owner the physical property where the 

refinery once was, as set forth in paragraphs 31 and 32, but denies, as to paragraph 32, 

it has owned or operated a "refinery" -- stating that SCRG is a protected purchaser, 

under applicable law, of a 'brownfields' site.  
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 FACTUAL BACKGROUND (This and all captions below are from the Complaint) 

 A. St. Croix Alumina Refinery 

 4. All of the paragraphs in this section deal with refining bauxite and a refinery 

operation prior to SCRG's 2002 ownership; SCRG was not in existence and has no 

actual knowledge, and thus each corresponding paragraph is separately denied. 

 B. Hurricane Georges 

 4. All of the paragraphs in this section deal with Hurricane Georges and alleged 

injuries to Plaintiffs prior to SCRG's 2002 ownership; SCRG was not in existence and 

has no actual knowledge, and thus each corresponding paragraph is separately denied. 

 C. After Hurricane Georges 

 5. SCRG separately denies all of the corresponding paragraphs in this section, 

except for paragraphs 74 through 80 which are admitted. 

 D. Related litigation 

 SCRG separately denies all of the corresponding paragraphs in this section, as 

they deal with a recitation of a purported 'legal history' that is a matter of record, on 

which SCRG relies. 

 COUNTS I THROUGH VII 

 SCRG separately denies all of the corresponding paragraphs in Count I, except 

that it admits there are residential communities North of the property.  

 SCRG separately denies all of the corresponding paragraphs in Count II,  

 SCRG separately denies all of the corresponding paragraphs in Count III. 

 SCRG separately denies all of the corresponding paragraphs in Count IV. 

 SCRG separately denies all of the corresponding paragraphs in Count V. 

 SCRG separately denies all of the corresponding paragraphs in Count VI. 

 SCRG separately denies all of the corresponding paragraphs in Count VII. 
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AFFIRMATIVE DEFENSES 

 For its affirmative defenses to the allegations in the Complaint, SCRG states: 

FIRST DEFENSE 

  1. The complaint is barred in whole or in part because some or all of Plaintiffs' 
claims and causes of action fail to state a claim for which relief may be granted. 
 

SECOND DEFENSE 

  2.  The complaint is barred in whole or in part by the statutes of limitations.  

THIRD DEFENSE 

  3. The complaint is barred in whole or in part because of the doctrine of 
comparative negligence. 

FOURTH DEFENSE 

  4. The complaint is barred in whole or in part because if the releases alleged in 
the Complaint occurred and have resulted in harm, all of which SCRG denies, one or 
more of the releases or threatened releases of a hazardous substance and the 
damages resulting therefrom were caused solely by acts or omissions of third parties: 
other than SCRG, an employee or agent of SCRG.  SCRG took precautions against 
foreseeable acts or omissions of those defendants and of such third parties and the 
consequences that could foreseeably result from such acts or omissions. SCRG took 
reasonable precautions against foreseeable consequences of any such third party. 
 

FIFTH DEFENSE 

  5. The complaint is barred in whole or in part because if the releases alleged in 
the Complaint occurred and have resulted in harm, all of which SCRG denies, some or 
all the damages alleged to have resulted from releases of substances or hazardous 
substances were due to acts of the USVI or US Governments or of SCRG acting under 
lawful orders of the USVI or US Governments. 
 Moreover, to the extent the materials released are alleged to be harmful 
substances under CERCLA, Plaintiffs' recovery is barred or reduced in proportion to the 
liability of others under CERCLA. 
 

SIXTH DEFENSE 

  6.  The complaint is barred in whole or in part because Plaintiffs have failed to 
join indispensable parties necessary for adjudication of its distinct claims, and its action 
should be dismissed, for example, the Government of the US Virgin Islands. 

SEVENTH DEFENSE 

  7. The complaint is barred in whole or in part because if the releases alleged in 
the Complaint occurred and have resulted in harm, all of which SCRG denies, one or 
more of the releases or threatened releases of a hazardous substance and the 
damages resulting therefrom resulted from one or more permitted uses.  
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EIGHTH DEFENSE 

  8. The complaint is barred in whole or in part because if the releases alleged in 
the Complaint occurred and have resulted in harm, all of which SCRG denies, SCRG 
may not be held liable for some or all of the damages alleged by Plaintiffs because such 
damages were specifically identified as an irreversible and irretrievable commitment of 
the premises and its resources in an applicable permit, environmental impact statement 
or other comparable environmental analysis, and decisions to grant a permit or license 
authorized such commitment of natural resources.  

NINTH DEFENSE 

  9. The complaint is barred in whole or in part because some or all of Plaintiffs' 
claims for damages seek a double recovery.  

TENTH DEFENSE 

  10. The complaint is barred in whole or in part because some or all the releases, 
costs sought to be recovered and other actions for which relief is sought in the 
Complaint, if they occurred, are preempted by the adoption of CERCLA or other federal 
statutes, and, therefore, are barred.  

ELEVENTH DEFENSE 

  11. The complaint is barred in whole or in part because the real property on 
which the facility was located was acquired by SCRG after the disposal or placement of 
the alleged hazardous substances on, in or at the facility by permitted use. At the time 
SCRG acquired the facility, SCRG did not know or have reason to know that one, some 
or all the alleged hazardous substances which are allegedly subject to release or 
threatened release were disposed of on, in or at the facility.  
 

TWELFTH DEFENSE 
  12. The complaint is barred in whole or in part because SCRG is not liable under 
federal and USVI laws as it meets the definition of a bona fide purchaser, and/or a bona 
fide prospective or actual purchaser.  

THIRTEENTH DEFENSE 

  13. The complaint is barred in whole or in part because SCRG is not liable for 
indistinguishable releases from contiguous properties, including, but not limited to, the 
HOVENSA Refinery, Port Authority and WMA sewer and dump facilities.  

FOURTEENTH DEFENSE 

  14.. The complaint is barred in whole or in part because some or all requests for 
relief have already been discharged or satisfied, because of SCRG's legal actions, such 
as, but not limited to, the red mud removal, the covering and remediation of the site and 
restoration pursuant to DPNR and Federal Court orders.  

 Moreover, SCRG has been prohibited from acting, ordered not to act or ordered 
to act as a part of those other consents or proceedings. 
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FIFTEENTH DEFENSE 

  15.  The complaint is barred in whole or in part because Plaintiffs have failed to 
fulfill statutory or procedural prerequisites as to some or all of their claims.  

SIXTEENTH DEFENSE 

  16. The complaint is barred in whole or in part because if the releases alleged in 
Complaint occurred and have resulted in harm, all of which SCRG denies, the harm 
caused is a divisible harm; accordingly, SCRG cannot be held jointly and severally liable 
for such harm as it did not cause, as the damages or relief should be allocated. 
 SCRG is entitled to a percentage reduction offset against any recovery of 
damages for the amount paid by any other liable party or the equitable share of the 
liability of any person that has received or will receive a release from liability or 
covenant not to sue from Plaintiffs.  
 

SEVENTEENTH DEFENSE 

  17. To the extent Plaintiffs seek to recover money damages for alleged future 
injuries, such future injuries are speculative, and recovery based thereon would violate 
SCRG's due process rights. 
 

EIGHTEENTH DEFENSE 

  18. The complaint is barred in whole or in part because the Complaint lacks 
sufficient specificity to allow SCRG to understand the claims or assert defenses.  
Plaintiffs have failed to allege (a) the specific nature of SCRG's involvement, (b) the 
specific locations where each such release/contamination/injury/act of recovery or 
remediation occurred, (c) the specific substances released, (d) when the releases 
occurred, (e) when each injury occurred and (f) which release of what hazardous 
substance was the sole or substantially contributing cause of such injury (g) by what 
pathway exposure to the hazardous substance occurred, and (h) the resultant harm. 

NINETEENTH DEFENSE 

  19. The complaint is barred in whole or in part because if the releases alleged in 
the Complaint occurred and have resulted in harm, all of which SCRG denies, one or 
more of the releases or threatened releases of a hazardous substance and the 
damages resulting therefrom were caused by one or more Acts of God.  

TWENTIETH DEFENSE 

  20.  The complaint is barred in whole or in part because Plaintiffs are barred from 
obtaining the relief sought in this action by the doctrines of unclean hands, waiver or 
equitable estoppel.  

TWENTY-FIRST DEFENSE 

  21.  Plaintiffs have accepted remediation and other relief, which has addressed 
and alleviated some or all of the damages alleged.  This includes but is not limited to the 
cleaning of premises and cisterns. 
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TWENTY-SECOND DEFENSE 

  22. The complaint is barred in whole or in part because SCRG has not engaged 
in processing of bauxite ore or the creation of red mud piles. SCRG has not engaged in 
any abnormally dangerous activity. SCRG has simply attempted to reclaim a brownfield 
site consistent with the policy of the USVI and US governments. 

TWENTY-THIRD DEFENSE 

  23. The complaint is barred in whole or in part by the equitable doctrine of 
laches.  

TWENTY-FOURTH DEFENSE 

  24. The complaint is barred in whole or in part because by res judicata, collateral 
estoppel and/or law of the case, including but not limited to the Memorandum Opinion 
and Order of the U.S. District Court dismissing some or all of these claims as to SCRG. 

 

TWENTY-FIFTH DEFENSE 

  25. The complaint is barred in whole or in part by the Plaintiffs "coming to" the 
nuisance. 

TWENTY-SIXTH DEFENSE 

  26. The complaint is barred in whole or in part because Plaintiffs have failed to 
mitigate their alleged damages.  

TWENTY -SEVENTH DEFENSE 

  27. The complaint is barred in whole or in part due to the defense of privilege, as 
SCRG is not liable for activities that either or both of DPNR and/or Plaintiffs either 
permitted, acquiesced in, or knowingly failed to prohibit and/or prevent while having a 
duty to do so. 

TWENTY-EIGHTH DEFENSE 

  28. The complaint is barred in whole or in part because Plaintiffs seek injunctive 
and prospective relief for a situation or condition that has been remediated. 

TWENTY-NINTH DEFENSE 

  29. The complaint is barred in whole or in part because it is unclear whether the 
Complaint seeks pass through damages regarding violation of environmental permits, 
even though much, if not all, of the conduct alleged to have been done by SCRG is 
conduct fully authorized by statute, ordinance, regulation.  

THIRTIETH DEFENSE 

30. The complaint is barred due to the doctrine of Force Majeure, as certain 
events were Acts of God. 
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THIRTY-FIRST DEFENSE 

31. The complaint is barred due to the Plaintiffs' spoliation of evidence. 

THIRTY-SECOND DEFENSE 

  32. The complaint is barred in whole or in part because SCRG is an "innocent 
land owner" within the meaning of 12 V.I.C. § 551 (g), and is not liable for damages 
under some or all the claims pursuant to 12 V.I.C. § 555(c)(1).  

THIRTY-THIRD DEFENSE 

  33. The complaint is barred in whole or in part because any contamination is due 
to contamination and releases from contiguous properties, including but not limited to, 
the HOVENSA REFINERY. Consequently, SCRG is not liable for damages for such 
contamination pursuant to 12 V.I.C. § 555(d). 

THIRTY-FOURTH DEFENSE 

 34. The complaint is barred in whole or in part because the statutory limitation 
period for the actions in this cause includes no acts by SCRG prior to June 22, 2002 -- 
as it was not an owner or in any way involved with the property until June 22, 2002.  
Thus, no equitable or other order which is predicated on prior dates can be entered, nor 
can damages be allowed.  

THIRTY-FIFTH DEFENSE 

  35. SCRG adopts by reference all affirmative defenses heretofore or hereafter 
pled by any other Defendant, to the extent applicable to SCRG.  

THIRTY-SIXTH DEFENSE 

  36. SCRG intends to rely upon all other applicable affirmative defenses as may 
become apparent during discovery in this action and reserves the right to amend its 
answer accordingly.  

THIRTY-SEVENTH DEFENSE 

  37. The complaint is barred in whole or in part because Plaintiffs' Complaint does 
not describe its claims or events with sufficient particularity to allow SCRG to ascertain 
what other affirmative and other defenses may exist, and SCRG therefore reserves the 
right to assert any and every other defense that may be available to it under the various 
statutes, regulations and common law theories that they are alleged to have violated or 
under which they are alleged to have liability.  
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Dated: January 2, 2018     A 
        Carl J. Hartmann III, Esq. (#48) 
        Co-Counsel for Defendant SCRG 
        5000 Estate Coakley Bay, L-6 
        Christiansted, Vl 00820 
        Email: carl@carlhartmann.com  
 
        Joel H. Holt, Esq. (Bar # 6) 
        Counsel for Defendant SCRG 
        Law Offices of Joel H. Holt 
        2132 Company Street, 
        Christiansted, Vl 00820 
        Email: holtvi@aol.com 
        Tele: (340) 773-8709 
         

CERTIFICATE OF SERVICE 
 
 I hereby certify that this document complies with the page or word limitation set 
forth in Rule 6-1(e) and that on this 2nd day of January, 2018, I served a copy of the 
foregoing by DropBox/email, as agreed by the parties, on: 
 
Lee J. Rohn, Esq.,  
Rhea Lawrence, Esq. 
Lee J. Rohn & Associates 
1101 King Street 
St. Croix, VI 00820 
Tel: 340-778-8855 
Email: lee@rohnlaw.com 
 
James L. Hymes, III, Esq.  
P.O. Box 990 
St. Thomas, VI 00804-0990 
Tel: (340) 776-3470 
Email: jim@hymeslawvi.com 
 
Andrew C. Simpson, Esq.,  
Bryant, Barnes & Simpson, P.C.  
47 King St.  2nd Fl. 
PO Box 4589 
Christiansted, St. Croix, VI 00822-4589 
Tel. 340-773-2785 
E-mail vilegal@viaccess.net 
 
 
 
 

Willie C. Ellis, Jr., Esq .  
Hawkins Parnell Thackston & Young 
303 Peachtree Street NE, Suite 4000 
Atlanta, GA 30308 
Email: wellis@hptylaw.com 

Richard H. Hunter, Esq. 
Bruce Cole, Esq. 
Hunter, Colianni, Cole & Bennett  
Pentheny Bld., 3rd. Flr. 
1138 King Street, Suite 301,  
Christiansted, St. Croix, VI 00820 
E-mail hcctlaw@aol.com 
 
Rene Pierre Tatro, Esq. 
Juliet A. Markowitz, Esq. 
Tatro Tekosky Sadwick LLP 
660 S. Figueroa Street, Suite 1450 
Los Angeles, CA 90017 
Email: renetatro@ttsmlaw.com 
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LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
ANGEL ALBERTO SANCHEZ, 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 
 

IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 

  
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angel Alberto Sanchez, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 
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south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed  to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   
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18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 
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refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 
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74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 
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court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Edith Sanchez, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Jose Alberto Sanchez, is a citizen of St. Croix, United States Virgin 

Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  
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FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 

of entities.  The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 
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real and personal property. 

11. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 
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other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 
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disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 
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asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future.  Pursuant to the Court’s Order, only one 

plaintiff who resided in the same household as other plaintiffs can recover for 

damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 
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condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 
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Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 
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COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 44 as if set forth 

herein verbatim. 

46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 
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and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 

serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhood, where it did blow 

and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  
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58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 

and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 
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63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 63 as if set forth 

herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 
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Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 

function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, a 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 
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(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 
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76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  

The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 
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78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 

health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 
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83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Enrique Sanchez, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 
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south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   
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18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 
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refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 
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74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 
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court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Roberto Sanchez, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 
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south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 
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can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 
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former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   
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18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 
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25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  
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32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhoods. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 
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refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 
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subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 
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could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhoods, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  
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58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 
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64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 
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71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 
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74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 



Sanchez, Jose Roberto v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
Page 15 
 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 
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issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhoods and harm 
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Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angel L. Sanes, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Joshua Sanes, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Sanes, Joshua v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id.  The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Yadira Santana, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 



Santana, Yadira v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 2 
 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carlos L. Santiago, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 



Santiago, Carlos L. v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 4 
 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Eliever Santiago, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Santiago, Eliever v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Santiago, Eliever v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Santiago, Eliever v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Santiago, Eliever v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Lanso Santiago, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 



Santiago, Jose Lanso v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 6 
 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Lydia Santiago, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ramona Santos, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Santos, Ramona v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Santos, Ramona v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Santos, Ramona v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Martin Serrano, Jr., is a citizen of San Antonio, Texas. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Serrano, Jr., Martin v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Serrano, Jr., Martin v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 
 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Maria Serrano, is a citizen of Sanford, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Serrano, Maria v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 



Serrano, Maria v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 13 
 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Martha Serrano, is a citizen of San Antonio, Texas. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Serrano, Martha v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Greta Shalto, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jeanette Shaw-Jacobs, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 



Shaw-Jacobs, Jeanette v. St. Croix Renaissance Group, LLLP, Civil No. _____ 
COMPLAINT 
Page 13 
 

TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ramisha Slater, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Ramisha Slater, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 5, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 

 
 
 



LEE J. ROHN AND 
ASSOCIATES, LLC 
1108 King St, Ste 3 

Christiansted, VI 
00820 

Tel:  340.778.8855 
Fax: 340.773.2954 
lee@rohnlaw.com  

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
 

DIVISION OF ST. CROIX 
 

 
MARIA SOTO, 
 
   Plaintiff, 
 
 v. 
 
ST. CROIX RENAISSANCE GROUP LLLP, 
 
   Defendant. 
 

 
 

CIVIL NO. _________ 
 
 

ACTION FOR DAMAGES 
 
 

JURY TRIAL DEMANDED 
 

IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
 
 

 
 

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Maria Soto, is a citizen Miramar, Florida. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Anthony St. Brice, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jeremiah Stubbs, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Mariah Stubbs, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jady Sylvain, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Sylvain, Jady v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties. Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Sylvain, Jady v. St. Croix Renaissance Group, LLLP, Civil No. ________ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979). “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id. The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 7, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Annette Taylor, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 



Taylor, Annette v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 5 
 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Taylor, Annette v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Manuel Torres, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Torres, Jr., Jose Manuel v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Torres, Jr., Jose Manuel v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carmen Valentine, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 



Valentine, Carmen v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 2 
 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 



Valentine, Carmen v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 15 
 
76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Santiago Valentine, Jr., is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 



Valentine, Jr., Santiago v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 4 
 

them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Noemi Vasquez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Vasquez, Noemi v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 



Vasquez, Noemi v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 17 
 

WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carmen Velez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COME NOW, the Plaintiffs, by and through undersigned counsel, and file this 

Complaint and respectfully represent to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose R. Velez, is a citizen of St. Croix, United States Virgin Islands. 

3. Plaintiff, Norma Velez, is a citizen of St. Croix, United States Virgin Islands. 

4. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiffs were residents in close proximity to the Defendant’s alumina refinery on 

the south shore of St. Croix.  

FACTUAL BACKGROUND 

5. For about thirty years, an alumina refinery located near thousands of homes on 

the south shore of the island of St. Croix was owned and/or operated by a number 
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of entities.  The facility refined a red ore called bauxite into alumina, creating 

enormous mounds of the by-product, bauxite residue, red mud, or red dust.  

6. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers 

Corporation of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred 

their interests in the refinery to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, 

and negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red 

in color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can 

cause irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a 

red substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries.  The MSDS for red mud states that 

it can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, 

as well as coal dust and other particulates were buried in the red mud, and the red 

mud was stored outdoors in open piles that at times were as high as approximately 

120 feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, 

the uncovered piles often emitted fugitive dust when winds blew across the refinery 

and on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and 

other particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiffs.  SCRG knew that every time there was a strong 

wind the toxic substances in the piles would be dispersed into the air, where they 

were inhaled by Plaintiffs, deposited onto Plaintiffs’ person and real and personal 

property, and deposited into the cisterns that are the primary source of potable 

water for Plaintiffs. This dispersion of toxic materials occurred continuously from 

the same source, the red mud piles at the alumina refinery, and SCRG, owner of 

the refinery from 2002, did nothing to abate it, and instead, allowed the series of 

continuous transactions to occur like an ongoing chemical spill. Plaintiffs’ exposure 

occurred out of the same dispersions of toxic materials including the coal dust, 

which is buried in the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiffs’ property and further resulted 

in Plaintiffs’ additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiffs and exposes Plaintiffs 

to toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiffs’ homes and being 

inhaled by Plaintiffs but failed to disclose its knowledge or warn Plaintiffs. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiffs had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiffs until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiffs but also from Department of Natural Resources (DPNR) and 

Environmental Protection Agency (EPA) and in fact, made false reports concerning 

the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiffs suffered and continue to suffer 

physical injuries, medical expenses, damage to property and possessions, loss of 

income, loss of capacity to earn income, mental anguish, pain and suffering and 

loss of enjoyment of life, a propensity for additional medical illness, and a 

reasonable fear of contracting illness in the future, all of which are expected to 

continue into the foreseeable future. Pursuant to the Court’s order, the real 

property damage claim is limited to one Plaintiff. Pursuant to the Court’s Order, 

only one plaintiff who resided in the same household as other plaintiffs can recover 

for damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiffs to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct 

is also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiffs repeats and re-allege each allegation of Paragraph 1-29 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 
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the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. 

The natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery 

and Plaintiffs lived in close proximity to the refinery and certainly within range of 

the dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous 

materials at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials 

into Plaintiffs’ neighborhoods. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiffs’ health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes 

and can permanently stain, clog, and otherwise damage property and objects. 

Friable asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 
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38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiffs suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 38 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiffs are entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 44 as if set forth 

herein verbatim. 
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46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiffs as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have stained, 

clogged, and otherwise significantly damaged and/or destroyed homes and yards, 

and the damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, 

asbestos, and other particulates and hazardous substances have exposed and 

continue to expose Plaintiffs to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiffs’ 

private use and enjoyment of home and property. As a result, Plaintiffs have been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 49 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress 

on Plaintiffs. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, 

and other particulates and hazardous substances presented and continues to 

present serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose 
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serious threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, 

and that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiffs’ neighborhoods, where it did 

blow and was dispersed exposing Plaintiffs to the harmful emissions and toxic 

substances continuously. 

57. After Defendant permitted Plaintiffs to be exposed to bauxite, red mud, asbestos 

and other particulates and hazardous substances emissions from the alumina 

refinery, Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiffs.  

58. Years after learning that emissions from the alumina refinery presented high risk 

of serious injury to Plaintiffs and the natural resources of the Virgin Islands, 

Defendant continues to allow bauxite, red mud, asbestos and other particulates 
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and hazardous substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiffs 

to suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiffs, Plaintiffs have suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 60 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiffs a duty of care to ensure that the Plaintiffs did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory 

obligations to prevent hazardous material from escaping from its facility; (2) 

Defendant breached its duty; and (3) as a direct and proximate result of the 

Defendant’s breach, Plaintiffs suffered a serious emotional injury. 

63. As a result, Plaintiffs have been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiffs repeat and re-allege each allegation of Paragraph 1- 63 as if set forth 
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herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 

67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials 

to blow into the nearby areas and harm Plaintiffs and Plaintiffs’ property. 

70. Defendant’s negligence caused both physical personal injury and real and 

personal property damage that also resulted in emotional distress and anxiety. 

71. Plaintiffs also specifically allege entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 

1980). “Bodily harm is any impairment of the physical condition of the body, 

including illness or physical pain. It frequently causes the harms described in 

Comments c to e.  It is not essential to a cause of action that pecuniary loss result.  

Furthermore, damages can be awarded although there is no impairment of a bodily 
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function and, in some situations, even though the defendant’s act is beneficial.”  

See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is 

also liable for the emotional disturbance resulting from the bodily harm, as further 

bodily harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) 

OF TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting 

from the bodily harm itself, but also includes such disturbance resulting from the 

conduct of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, a 

Plaintiffs can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear 

and anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the Plaintiffs or trespassed on the Plaintiffs’ property. See Illustrations 7 

and 9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 
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the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 

(D.D.C. 2008), the Plaintiffs alleged that gas spilled from a Chevron station and 

“Plaintiffs further allege that the gasoline subsequently migrated into the Riggs 

Park neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by Plaintiffs.” See id. at 96.  Chevron 

moved for summary judgment on claims for recovery of “emotional distress” 

because there was no proof of physical injury or physical endangerment.  See id.  

The court, relying on §§ 905 and 939, determined these sections allowed, under 

the facts of the case, for the recovery of mental anguish in the absence of bodily 

injury, under Plaintiffs’ theories of trespass, nuisance, and negligence. See id.; see 

also French v. Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 

1983) (holding damages for mental anguish recoverable for trespass, nuisance, 

and negligence claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

Plaintiffs brought an action for nuisance and trespass for damages sustained as 

the result of dust pollution emanating from the defendant’s ginning mill.  See id.  
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The court upheld the right to seek damages for injury to real property as well as 

for personal discomfort, annoyance, nervous distress and mental anguish.  See id.  

The court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 

77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where 

the jury awarded the James’s $146,486, consisting of property damage in the 

amount of $96,486; $10,000 for extended loss of use of their home; and $40,000 

in emotional distress, relying on Restatement §§ 904 and 436A.  The court 

reasoned:  

“The Restatement considers several hours worrying about securing shelter to be 
a potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS 
§ 905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting 
that the award would not be permitted pursuant to the Restatement. 
RESTATEMENT (SECOND) OF TORTS § 436A. Since emotional distress was 
only a part of the damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiffs were covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiffs are 

also entitled to recover for personal discomfort, annoyance, nervous distress and 

mental anguish because: (1) the Defendant acted with reckless disregard for the 
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health and safety of its neighbors such that the recovery of these types of damages 

is authorized by the Restatement; (2) Plaintiffs suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiffs weren’t physically injured; and (4) Plaintiffs are 

entitled to recover for “discomfort and annoyance” under Restatement § 939 

because the Defendant damaged or ruined property, regardless of whether the 

Plaintiffs recover in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiffs are also entitled to punitive damages. The Defendant knew that escaping 

red mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiffs’ home but failed 

to warn Plaintiffs or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiffs and the citizens of St. Croix 

so as to entitle Plaintiffs to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 
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mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiffs’ neighborhood and harm 

Plaintiffs and Plaintiffs’ property.  

86. As a result, Plaintiffs have been damaged as alleged, herein. 

WHEREFORE, Plaintiffs pray for damages as they may appear, compensatory 

and punitive, and interest and litigation costs and such other relief this Court finds fair and 

just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiffs 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Miguel Angel Velez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Yesenia Velez, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Velez, Yesenia v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 



Velez, Yesenia v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 12 
 
66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angel L. Ventura, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 



Ventura, Angel L. v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 11 
 

atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Angela Ventura, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 



Ventura, Angela v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 7 
 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carmen Ventura, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 



Ventura, Carmen v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 8 
 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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ST. CROIX RENAISSANCE GROUP LLLP, 
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JURY TRIAL DEMANDED 
 

IN RE:  RED MUD LITIGATION 
 
MASTER CASE NO. SX-20-CV-009 

 
COMPLEX LITIGATION DIVISION 

 
  

COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Edna Ventura, is a citizen of Boston, Massachusetts. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Jose Miguel Ventura, is a citizen of St. Croix, United States Virgin 

Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 
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entities.  The facility refined a red ore called bauxite into alumina, creating enormous 

mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 
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them in huge uncovered piles. 

15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 



Ventura, Jose Miguel v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 16 
 

Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Carlos Ventura, Jr., is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limit 

6. ed Partnership and is deemed to be a citizen of Delaware, Florida, Massachusetts, 

Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 2002, Alcoa World 

Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") entered into a 

Purchase and Sale Agreement (“PSA”) for the refinery with Brownfields Energy 

Recovery Corporation ("BRC") and Energy Answers Corporation of Puerto Rico 

("EAPR") and BRC and EAPR immediately transferred their interests in the refinery 

to St. Croix Renaissance Group (“SCRG”).  

7. SCRG has owned and/or operated the refinery from 2002 to the present. 

8. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

9. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

10. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

11. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 
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severe irritation [of skin], especially when wet,” “can cause irritation of the upper 

respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

12. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

13. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

14. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

15. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 



Ventura, Jr, Carlos v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 4 
 

them in huge uncovered piles. 

16. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

17. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

18. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

19. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 
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other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 

toxic injuries. 

20. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

21. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

22. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

23. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

24. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

25. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

26. Upon information SCRG hid the fact that it had friable asbestos not only from the 
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Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 

Protection Agency (EPA) and in fact, made false reports concerning the same. 

27. SCRG has done nothing to remove that asbestos to the present. 

28. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

29. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

30. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

31. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

32. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

33. Thousands of residential dwellings are located in close proximity to the refinery and 
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Plaintiff lived in close proximity to the refinery and certainly within range of the 

dispersion of the toxic materials from the refinery. 

34. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

35. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

36. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

37. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

38. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 
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result, the Plaintiff suffered damages as alleged herein. 

COUNT II: Public Nuisance 

39. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

40.  The actions of Defendant constitute a public nuisance.  

41. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

42. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

43. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

44. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

45. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

46. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 
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47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

48. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

49. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

50. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

51. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

52. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

53. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 
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substances from the alumina refinery into neighborhoods. 

54. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

55. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

56. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

57. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

58. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

59. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

60. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

61. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

62. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

63. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

64. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

65. The actions of Defendant constitute negligence. 

66. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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67. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

68. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

69. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

70. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

71. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

72. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

73. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

74. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

75. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

76. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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77. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

78. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

79. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

80. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

81. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

82. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

83. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

84. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

85. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

86. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COME NOW, the Plaintiff, by and through undersigned counsel, and file this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Edilberto Anthony Villanueva, III, is a citizen of Charlotte, North Carolina. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands. In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite. Bauxite is red in 

color. The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls. For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed. In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff. SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-allege each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendants constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendants’ negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965). The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent. See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96. Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id. The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 
 

      
 

DATED:  May 4, 2020 BY: _______________________________ 
Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Sheila Villanueva, is a citizen of Charlotte, North Carolina. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Urma Williams, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 



Williams, Urma v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 4 
 
15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id.  The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill. See id. The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Brandon Wilson, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future.  Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Cindy Wilson, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Brandon Wilson, II, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings.  Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 



Wilson, II, Brandon v. St. Croix Renaissance Group, LLLP, Civil No. ______ 
COMPLAINT 
Page 14 
 

when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8.  Antilles’ suggestion that in the absence of physical 
injury, emotional distress is only compensable if Antilles’ conduct was 
intentional or extremely outrageous is rejected.  If appellees only recovered 
damages for emotional distress, appellants would be correct in asserting that 
the award would not be permitted pursuant to the Restatement. RESTATEMENT 

(SECOND) OF TORTS § 436A. Since emotional distress was only a part of the 
damages awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 

 
COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Gregg Wiltshire, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities.  The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries.  The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.”  The MSDS also advises against 

skin and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land.  The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases.  It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that.  In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future.  Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 



Wiltshire, Gregg, v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 7 
 

dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 
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53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1- 62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss.  See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result.  Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.”  See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.”  See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result.  See Illustrations 6 and 7.  In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8.  In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9.  See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.”  See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment.  See id.  The court, 

relying on §§ 905 and 939, determined these sections allowed, under the facts of 

the case, for the recovery of mental anguish in the absence of bodily injury, under 

plaintiff’s theories of trespass, nuisance, and negligence. See id.; see also French v. 

Ralph E. Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding 

damages for mental anguish recoverable for trespass, nuisance, and negligence 

claims arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish.  See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered.  See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A.  The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected.  If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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COMPLAINT 
 

COMES NOW, the Plaintiff, by and through undersigned counsel, and files this 

Complaint and respectfully represents to the Court as follows: 

1. This Court has jurisdiction pursuant to 4 V.I.C Section 76, et seq. 

2. Plaintiff, Peter Wiltshire, is a citizen of St. Croix, United States Virgin Islands. 

3. At all times relevant to this action, and within the time period of 2002 to the present, 

Plaintiff was a resident in close proximity to the Defendant’s alumina refinery on the 

south shore of St. Croix.  

FACTUAL BACKGROUND 

4. For about thirty years, an alumina refinery located near thousands of homes on the 

south shore of the island of St. Croix was owned and/or operated by a number of 

entities. The facility refined a red ore called bauxite into alumina, creating enormous 
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mounds of the by-product, bauxite residue, red mud, or red dust.  

5. Defendant St. Croix Renaissance Group LLLP (“SCRG”) upon information is a 

Limited Liability Limited Partnership and is deemed to be a citizen of Delaware, 

Florida, Massachusetts, Puerto Rico and St. Croix, U.S. Virgin Islands.  In or about 

2002, Alcoa World Alumina, LLC ("ALCOA") and St. Croix Alumina, LLC ("SCA") 

entered into a Purchase and Sale Agreement (“PSA”) for the refinery with 

Brownfields Energy Recovery Corporation ("BRC") and Energy Answers Corporation 

of Puerto Rico ("EAPR") and BRC and EAPR immediately transferred their interests 

in the refinery to St. Croix Renaissance Group (“SCRG”).  

6. SCRG has owned and/or operated the refinery from 2002 to the present. 

7. In 2004, SCRG filed a separate suit against Alcoa for fraud, breach of contract, and 

negligence arising out of the sale of the St. Croix Alumina Refinery.  

8. Alumina is extracted from a naturally-occurring ore called bauxite.  Bauxite is red in 

color.  The Material Safety Data Sheets (“MSDS”) for bauxite warn that it can cause 

irritation of the eyes, skin and upper respiratory tract.  

9. The byproduct of the alumina refining process used at the St. Croix refinery is a red 

substance called bauxite residue, or “red mud” or “red dust,” which is 

indistinguishable in color and texture from bauxite.  Red mud causes damages to 

real and personal property. 

10. Red mud causes significant physical injuries. The MSDS for red mud states that it 

can cause “severe irritation and burns [of eyes], especially when wet,” “can cause 

severe irritation [of skin], especially when wet,” “can cause irritation of the upper 
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respiratory tract,” and that is a “cancer hazard.” The MSDS also advises against skin 

and eye exposure to red mud.   

11. From the beginning of the alumina refinery’s operations, hazardous materials, 

including chlorine, fluoride, TDS, aluminum, arsenic, molybdenum, and selenium, as 

well as coal dust and other particulates were buried in the red mud, and the red mud 

was stored outdoors in open piles that at times were as high as approximately 120 

feet and covered up to 190 acres of land. The piles of red mud erode into the 

environment if they are not secured by vegetation or retaining walls.  For years, the 

uncovered piles often emitted fugitive dust when winds blew across the refinery and 

on the frequent occasions when bulldozers ran over them.   

12. In addition, the refinery contained asbestos and other particulates and hazardous 

substances in various conditions that were never removed from the premises, in 

violation of law. 

13. The bauxite was stored in a steel A-frame structure with plastic sheets hung down 

the sides, called the bauxite storage shed.  In 1995, Hurricane Marilyn hit St. Croix 

and damaged the roof of the bauxite storage shed, which allowed the dusty bauxite 

to be blown out of the shed. 

14. Previous owners ALCOA and St. Croix Alumina added red dust, coal dust and other 

particulates to the materials left behind by Virgin Islands Alumina Company, 

Glencore, Ltd., Glencore International AG, and Century Aluminum Company, the 

former owners and/or operators of the refinery and continued to stack and store 

them in huge uncovered piles. 
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15. When SCRG purchased the refinery, it had knowledge of the potential for red mud 

releases. It was aware of the loose bauxite and piles of red mud and knew that 

those substances had the propensity for particulate dispersion when exposed to 

wind and that the refinery was in close proximity to thousands of residential 

dwellings. Indeed, this close proximity to the dangerous dispersion of the red dust 

particulates applies to Plaintiff.  SCRG knew that every time there was a strong wind 

the toxic substances in the piles would be dispersed into the air, where they were 

inhaled by Plaintiff, deposited onto Plaintiff’s person and real and personal property, 

and deposited into the cisterns that are the primary source of potable water for 

Plaintiff. This dispersion of toxic materials occurred continuously from the same 

source, the red mud piles at the alumina refinery, and SCRG, owner of the refinery 

from 2002, did nothing to abate it, and instead, allowed the series of continuous 

transactions to occur like an ongoing chemical spill. Plaintiff’s exposure occurred out 

of the same dispersions of toxic materials including the coal dust, which is buried in 

the red mud, and which was stored outdoors.   

16. Despite that knowledge SCRG failed to take proper measures to control those 

emissions ever since it took control of the refinery from 2002 to the present.  

17. In addition, SCRG took actions related to the red mud piles that increased the 

disbursement of the toxic substances into Plaintiff’s property and further resulted in 

Plaintiff’s additional exposure to those toxic substances.   

18. Red mud contains caustic soda, crystalline silica, iron oxide, titanium dioxide, and 

other toxic substances that make it a health risk to Plaintiff and exposes Plaintiff to 
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toxic injuries. 

19. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

20. SCRG discovered that ALCOA had not abated the asbestos in the property on or 

about 2006 when it was informed by DPNR. 

21. SCRG attempted to conceal the fact it had friable asbestos in the plant and left it 

there for years. 

22. SCRG knew that friable asbestos was being blown into Plaintiff’s homes and being 

inhaled by Plaintiff but failed to disclose its knowledge or warn Plaintiff. 

23. During its operation and/or ownership of the alumina refinery, SCRG failed to 

remove the asbestos from the refinery for years and upon information asbestos 

remains in the property. 

24. Upon information the asbestos has been friable and in an extremely dangerous 

condition for at least 10 years, but Plaintiff had no way of knowing or discovering 

that. In particular, Defendant concealed the existence of the friable asbestos from 

Plaintiff until 2010, when DPNR produced documents, indicating the presence of 

asbestos in discovery in the Bennington v. SCRG matter indicating that 

unencapsulated asbestos fibers were permitted to hang and blow about freely. 

25. Upon information SCRG hid the fact that it had friable asbestos not only from the 

Plaintiff but also from Department of Natural Resources (DPNR) and Environmental 
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Protection Agency (EPA) and in fact, made false reports concerning the same. 

26. SCRG has done nothing to remove that asbestos to the present. 

27. As a result of Defendant’s conduct, Plaintiff suffered and continue to suffer physical 

injuries, medical expenses, damage to property and possessions, loss of income, 

loss of capacity to earn income, mental anguish, pain and suffering and loss of 

enjoyment of life, a propensity for additional medical illness, and a reasonable fear 

of contracting illness in the future, all of which are expected to continue into the 

foreseeable future. Pursuant to the Court’s Order, only one plaintiff who resided in 

the same household as other plaintiffs can recover for damage to real property. 

28. To this date, Defendant is continuing to expose Plaintiff to red dust, bauxite, 

asbestos and other particulates and hazardous substances. Defendant’s conduct is 

also continuing to prevent the free enjoyment of property.  

COUNT I: Abnormally Dangerous Condition 

29. Plaintiff repeats and re-alleges each allegation of Paragraph 1-28 as if set forth 

herein verbatim. 

30. The actions of the Defendant constitute maintaining an abnormally dangerous 

condition. 

31. The St. Croix alumina refinery is located in a known hurricane zone at the head of 

the Kraus Lagoon Channel at Port Alucroix, which leads to the Caribbean Sea. The 

natural resources of the Virgin Islands are particularly sensitive and precious.  

32. Thousands of residential dwellings are located in close proximity to the refinery and 

Plaintiff lived in close proximity to the refinery and certainly within range of the 
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dispersion of the toxic materials from the refinery. 

33. Defendant’s use, storage, disposal and failure to remediate the bauxite, red dust 

and/or red mud, asbestos, coal dust, and other particulates and hazardous materials 

at the refinery is solely for Defendant’s own business purposes. 

34. Defendant knows and understands that there is a high risk that strong winds could 

blow bauxite, red mud, asbestos and other particulates and hazardous materials into 

Plaintiff’s neighborhood. 

35. Defendant’s ongoing storage, disposal, and failure to remediate the bauxite, red 

mud, asbestos, and other particulates and hazardous materials presented and 

continues to present a high risk of great harm to Plaintiff’s health, chattel, and 

properties.  Bauxite and red mud can irritate the skin, respiratory tract, and eyes and 

can permanently stain, clog, and otherwise damage property and objects. Friable 

asbestos is also a known carcinogen that can cause a variety of respiratory 

illnesses.  

36. Plant personnel who handled bauxite and bauxite residue were issued safety 

equipment that included respirators, dust masks, face shields, and cover gear. 

Refinery management previously admitted that full respirators—not just dust 

masks—were required in potential high-dust areas. 

37. Defendant’s ongoing use, storage, disposal and failure to remediate bauxite, red 

mud, asbestos and other particulates and hazardous materials at the alumina 

refinery caused and continue to cause serious harm to person and property. As a 

result, the Plaintiff suffered damages as alleged herein. 
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COUNT II: Public Nuisance 

38. Plaintiff repeats and re-alleges each allegation of Paragraph 1-37 as if set forth 

herein verbatim.  

39.  The actions of Defendant constitute a public nuisance.  

40. Specifically, the ongoing release of harmful dusts, including bauxite, red mud, coal 

dust, asbestos, and other particulates and hazardous materials, from the alumina 

refinery unreasonably threatens and interferes with the public rights to safety, 

health, peace, comfort, and the enjoyment of private land and public natural 

resources. 

41. The actions of Defendant violated the statutes of the Virgin Islands (including, but 

not limited to, 12 V.I.R. & R. § 204-20(d) & (e), §§ 204-25(a)(2) & (3), § 204-25(c), 

and § 204-27(a)) and constitute nuisance per se.   

42. Defendant knows or has reason to know that its conduct has a significant effect on 

the public rights.  

43. Plaintiff is entitled to damages as a result, thereof. 

COUNT III: Private Nuisance 

44. Plaintiff repeats and re-alleges each allegation of Paragraph 1-43 as if set forth 

herein verbatim. 

45. Defendant’s actions constitute a private nuisance in violation of Virgin Islands 

common law against Plaintiff as living within close proximity to the refinery and 

subjected to the dangerous ongoing emissions. 

46. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 
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and other particulates and hazardous substances have stained, clogged, and 

otherwise significantly damaged and/or destroyed homes and yards, and the 

damages and destruction continue to date. 

47. Defendant’s recurring releases of massive quantities of bauxite, red mud, asbestos, 

and other particulates and hazardous substances have exposed and continue to 

expose Plaintiff to toxic and/or irritating dusts. 

48. By so doing, Defendant has wrongfully and unreasonably interfered with Plaintiff’s 

private use and enjoyment of home and property. As a result, Plaintiff has been 

damaged, and continue to be damaged, as alleged, herein. 

COUNT IV: Intentional Infliction of Emotional Distress 

49. Plaintiff repeats and re-alleges each allegation of Paragraph 1-48 as if set forth 

herein verbatim. 

50. The actions of Defendant constitute the intentional infliction of emotional distress on 

Plaintiff. 

51. Defendant knows and understands that exposure to bauxite, red mud, asbestos, and 

other particulates and hazardous substances presented and continues to present 

serious risks to the health and property of thousands of St. Croix residents.  

Defendant also understands that the emissions posed and continue to pose serious 

threats to the local environment and natural resources. 

52. Defendant knows that wind, rain and/or flooding, and other physical disturbances 

could release bauxite, red mud, asbestos and other particulates and hazardous 

substances from the alumina refinery into neighborhoods. 



Wiltshire, Peter v. St. Croix Renaissance Group, LLLP, Civil No. _______ 
COMPLAINT 
Page 10 
 
53. Defendant understands that St. Croix is a hurricane-prone area and that local 

residents rely on cisterns as their primary source of potable water. 

54. Since at least 2006, Defendant SCRG also knew that dangerous friable asbestos 

was present at the refinery and could, along with the red mud and related 

particulates and hazardous substances, be blown by winds into neighborhoods, and 

that it did in fact do so. 

55. Despite this knowledge, Defendant has knowingly and intentionally failed to take 

precautions to prevent bauxite, red mud, asbestos and other particulates and 

hazardous substances from blowing into Plaintiff’s neighborhood, where it did blow 

and was dispersed exposing Plaintiff to the harmful emissions and toxic substances 

continuously. 

56. After Defendant permitted Plaintiff to be exposed to bauxite, red mud, asbestos and 

other particulates and hazardous substances emissions from the alumina refinery, 

Defendant purposefully concealed and/or misrepresented the health risks 

associated with exposure to the emissions from Plaintiff.  

57. Years after learning that emissions from the alumina refinery presented high risk of 

serious injury to Plaintiff and the natural resources of the Virgin Islands, Defendant 

continues to allow bauxite, red mud, asbestos and other particulates and hazardous 

substances to blow into neighborhoods and cause significant harm.  

58. Defendant (1) acted intentionally or recklessly; (2) engaged in extreme and 

outrageous conduct that exceeds all bounds of decency such that it is regarded as 
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atrocious and utterly intolerable in a civilized society; and (3) caused the Plaintiff to 

suffer from severe emotional distress. 

59. As a result of Defendant’s callous disregard for the health, safety, well-being and 

property of Plaintiff, Plaintiff has suffered damages as alleged herein, including 

severe emotional distress and physical ailments resulting from such distress. 

COUNT V: Negligent Infliction of Emotional Distress 

60. Plaintiff repeats and re-alleges each allegation of Paragraph 1-59 as if set forth 

herein verbatim. 

61. In the alternative to intentional infliction of emotional distress, the actions of 

Defendant constitute the negligent infliction of emotional distress.  Defendant owed 

the Plaintiff a duty of care to ensure that the plaintiff did not suffer from serious 

emotional distress, which duty arose by operating an abnormally hazardous 

condition, through the common law, and through statutory and regulatory obligations 

to prevent hazardous material from escaping from its facility; (2) Defendant 

breached its duty; and (3) as a direct and proximate result of the Defendant’s 

breach, Plaintiff suffered a serious emotional injury. 

62. As a result, Plaintiff has been damaged as alleged, herein. 

COUNT VI: Negligence  

63. Plaintiff repeats and re-alleges each allegation of Paragraph 1-62 as if set forth 

herein verbatim. 

64. The actions of Defendant constitute negligence. 

65. SCRG has owned and/or operated the alumina refinery from 2002 to the present. 
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66. SCRG failed to properly store and/or secure bauxite, red mud, related particulates 

and asbestos on the premises. 

67. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property. 

68. SCRG’s failure to properly secure, store and/or maintain the bauxite, red mud, 

related particulates and asbestos at the alumina refinery allowed these materials to 

blow into the nearby areas and harm Plaintiff and Plaintiff’s property. 

69. Defendant’s negligence caused both physical personal injury and real and personal 

property damage that also resulted in emotional distress and anxiety. 

70. Plaintiff also specifically alleges entitlement to recover under Banks and the 

Restatement (Second) of Torts: (a) for bodily harm; and (b) for emotional distress, 

without any proof of pecuniary loss. See RESTATEMENT (SECOND) OF TORTS § 905 

(1979); see also Moolenaar v. Atlas Motor Inns, Inc., 616 F.2d 87, 90 (3d Cir. 1980). 

“Bodily harm is any impairment of the physical condition of the body, including 

illness or physical pain. It frequently causes the harms described in Comments c to 

e.  It is not essential to a cause of action that pecuniary loss result. Furthermore, 

damages can be awarded although there is no impairment of a bodily function and, 

in some situations, even though the defendant’s act is beneficial.” See id. at cmt. a. 

71. The general rule is that if an actor’s negligent conduct causes bodily harm, he is also 

liable for the emotional disturbance resulting from the bodily harm, as further bodily 

harm resulting from the emotional disturbance. See RESTATEMENT (SECOND) OF 
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TORTS § 456 (1965).  The rule is “not limited to emotional disturbance resulting from 

the bodily harm itself, but also includes such disturbance resulting from the conduct 

of the actor.” See id. cmt. e. 

72. Under Restatement § 905, comment b, as an element of damages for a tort, a 

plaintiff can also recover for anxiety—independent of physical injury—if this is the 

expectable result of the defendant’s tortious act or if the defendant intended that 

result. See Illustrations 6 and 7. In accordance with the rule stated in § 501, the 

extent of liability for this sort of emotional distress is increased if the actor’s conduct 

is reckless rather than merely negligent.  See Illustration 8. In some cases fear and 

anxiety alone are a sufficient basis for the action, as when the defendant has 

assaulted the plaintiff or trespassed on the plaintiff’s property. See Illustrations 7 and 

9. See, e.g., Moolenaar, 616 F.2d at 90. 

73. Moreover, Restatement § 939 expressly authorizes recovery for “discomfort and 

annoyance” for actions in which that person’s property has been injured but not 

totally destroyed without physical injury. See RESTATEMENT (SECOND) TORTS § 939 

(1979).  “Discomfort and annoyance to an occupant of the land and to the members 

of the household are distinct grounds of compensation for which in ordinary cases 

the person in possession is allowed to recover in addition to the harm to his 

proprietary interests.” See id. cmt. on subsection 1. 

74. Additionally, courts interpreting Restatement §§ 905 and 939 have concluded that 

claims for nuisance and property damage are also sufficient to support a claim for 

mental-anguish-personal-injury damages, even in the absence of physical injury 
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when they result in pecuniary loss or when the tortfeasor engages in reckless 

conduct. For example, in Nnadili v. Chevron U.S.A. Inc., 435 F. Supp. 2d 93 (D.D.C. 

2008), the plaintiffs alleged that gas spilled from a Chevron station and “Plaintiffs 

further allege that the gasoline subsequently migrated into the Riggs Park 

neighborhood, contaminating the air, soil, and groundwater of the properties 

currently or formerly owned or occupied by plaintiffs.” See id. at 96.  Chevron moved 

for summary judgment on claims for recovery of “emotional distress” because there 

was no proof of physical injury or physical endangerment. See id.  The court, relying 

on §§ 905 and 939, determined these sections allowed, under the facts of the case, 

for the recovery of mental anguish in the absence of bodily injury, under plaintiff’s 

theories of trespass, nuisance, and negligence. See id.; see also French v. Ralph E. 

Moore, Inc., 203 Mont. 327, 661 P.2d 844, 847-48 (Mont. 1983) (holding damages 

for mental anguish recoverable for trespass, nuisance, and negligence claims 

arising out of gasoline discharge from USTs). 

75. In Kornoff v. Kingsburg Cotton Oil Co. (1955), 45 Cal.2d 265, 288 P.2d 507, the 

plaintiffs brought an action for nuisance and trespass for damages sustained as the 

result of dust pollution emanating from the defendant’s ginning mill.  See id.  The 

court upheld the right to seek damages for injury to real property as well as for 

personal discomfort, annoyance, nervous distress and mental anguish. See id.  The 

court expressly recognized that such damages would, or at least could, be 

proximately caused by a defendant’s invasion of the property, even where there is 

no physical injury suffered. See id. (collecting cases). 
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76. Furthermore, in Antilles Ins. v. James, 30 V.I. 230 (D.V.I. 1994), the appellate 

division of the district court affirmed a Superior Court jury verdict awarding 

emotions-distress damages without physical injuries in a negligence case, where the 

jury awarded the James’s $146,486, consisting of property damage in the amount of 

$96,486; $10,000 for extended loss of use of their home; and $40,000 in emotional 

distress, relying on Restatement §§ 904 and 436A. The court reasoned:  

“The Restatement considers several hours worrying about securing shelter to be a 
potential element of damage recovery.  RESTATEMENT (SECOND) OF TORTS § 
905, cmt. e, illus. 8. Antilles’ suggestion that in the absence of physical injury, 
emotional distress is only compensable if Antilles’ conduct was intentional or 
extremely outrageous is rejected. If appellees only recovered damages for 
emotional distress, appellants would be correct in asserting that the award 
would not be permitted pursuant to the Restatement. RESTATEMENT (SECOND) 
OF TORTS § 436A. Since emotional distress was only a part of the damages 
awarded, this section is inapplicable. 

 
Antilles Ins., 30 V.I. at 257. 

77. Here, Plaintiff was covered in industrial waste and suffered from some form of 

physical bodily harm sufficient to support a claim for mental anguish. Plaintiff is also 

entitled to recover for personal discomfort, annoyance, nervous distress and mental 

anguish because: (1) the Defendant acted with reckless disregard for the health and 

safety of its neighbors such that the recovery of these types of damages is 

authorized by the Restatement; (2) Plaintiff suffered other pecuniary losses, 

including property damage, and the contamination cistern; (3) the type of torts at 

issue here are sufficiently like a trespass and the illustrations to § 905 to warrant 

these remedies even if Plaintiff wasn’t physically injured; and (4) Plaintiff is entitled 

to recover for “discomfort and annoyance” under Restatement § 939 because the 
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Defendant damaged or ruined property, regardless of whether the Plaintiff recovers 

in nuisance, negligence, trespass, or any other theory of liability. 

78. Plaintiff is also entitled to punitive damages. The Defendant knew that escaping red 

mud and bauxite presented health risks to the surrounding neighborhoods, but 

consciously and with reckless indifference took no reasonable steps to protect the 

surrounding neighborhoods. 

79. In prior lawsuits, SCRG learned in or about 2006 that its property contained friable 

asbestos as well as red mud, bauxite and other toxic waste.   

80. Despite this knowledge, SCRG took no measures to remove or contain those 

hazardous chemicals. 

81. SCRG knew that those substances repeatedly blew into Plaintiff’s home but failed to 

warn Plaintiff or attempt to contain the substances. 

82. The actions of Defendant were and are so callous and done with such extreme 

indifference to the rights and interests of the Plaintiff and the citizens of St. Croix so 

as to entitle Plaintiff to an award of punitive damages. 

83. SCRG has failed and continues to fail to properly store and/or secure bauxite, red 

mud, related particulates, hazardous substances, and asbestos on the premises. 

84. SCRG knew and/or should have known that its failure to secure these dangerous 

materials would allow them to blow freely into Plaintiff’s neighborhood and harm 

Plaintiff and Plaintiff’s property.  

85. As a result, Plaintiff has been damaged as alleged, herein. 
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WHEREFORE, Plaintiff prays for damages as they may appear, compensatory and 

punitive, and interest and litigation costs and such other relief this Court finds fair and just.   

 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATED,  
Attorneys for Plaintiff 

    
DATED:  May 6, 2020 BY: _______________________________ 

Lee J. Rohn, Esq. 
VI Bar No. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
Fax: (340) 773-2954 
Lee@RohnLaw.com 
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